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JURISDICTION OF THE COURT
This Court has jurisdiction of this Petition for Review
pursuant to Utah Code Ann. §§ 78-2-2(4) and 63-46b-16(4) (d) , (g)
and (h)(iv) and Rule 14 of the Utah Rules of Appellate Procedure.
ISSUES PRESENTED FOR REVIEW AND STANDARD OF APPELLATE REVIEW
Issue 1
A.

Issue: When the Commission rejected the County's initial

assessed value of Hercules' real property improvements, did the
Commission then err by (1) affording a presumption of correctness
to the appraised value proposed by the County at the formal hearing
and (2) imposing the burden of proof upon Hercules to rebut this
value?
B.

Standard

of

Review:

Correction

of

error with no

deference to Commission conclusions of law. Utah Code Ann. § 59-1610(1)(b)

(1993);

OSI

Industries,

Inc.

v.

Utah

State

Tax

Commission, 221 Utah Adv. Rep. 34 (Sept. 10, 1993).
Issue 2
A.

Issue:

Is the Commission's decision, adopting the

County's estimate of value offered at the formal hearing, supported
by substantial evidence based on the record as a whole?
B.

Standard of Review:

record as a whole.

Substantial evidence based on the

Thorup Brothers Construction, Inc. v. Utah

State Tax Commission, 221 Utah Adv. Rep. 39 (Sept. 15, 1993).

81151
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Issue 3
A.

Issue:

Did the Commission err in adopting a new value

for the underlying

land when Hercules had not contested the

assessed value of the land.
B.

Standard

of

Review:

Correction

of

error with no

deference to Commission conclusions of law. Utah Code Ann. §59-1610(1)(b)

(1993);

OSI

Industries.

Inc.

v.

Utah

State

Tax

Commission, 221 Utah Adv. Rep. 34 (Sept. 10, 1993).
STATUTORY AND REGULATORY PROVISIONS AT ISSUE
Article XIII, Section 2 of the Utah Constitution provides:
(1) All tangible property in the state, not
exempt under the laws of the United States, or
under this Constitution, shall be taxed at a
uniform and equal rate in proportion to its
value, to be ascertained as provided by law.
Utah Code Ann. § 59-2-103(1) provides:
All tangible taxable property shall be
assessed and taxed at a uniform and equal rate
on the basis of its fair market value, as
valued on January 1, unless otherwise provided
by law.
Utah Code Ann. § 59-2-102(7) defines "fair market value" as
follows:
"Fair market value" means the amount at which
property would change hands between a willing
buyer and a willing seller, neither being
under any compulsion to buy or sell and both
having reasonable knowledge of the relevant
laCLo,•
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STATEMENT OF THE CASE
I.

NATURE OF CASE.
This

is a Petition for Review by Hercules

Incorporated

("Hercules") from the Findings of Fact, Conclusions of Law, and
Final Decision (the "Decision") of the Utah State Tax Commission
(the "Commission"), dated June 10, 1993, finding the fair market
value of Hercules' real property located in Salt Lake County as of
January 1, 1990, to be $183,000,000, less amounts attributable to
certain personal property.
II.

COURSE OF PROCEEDINGS.
On approximately July 26, 1990, Salt Lake County (the "Coun-

ty") sent to Hercules a Notice of Property Valuation and Tax Change
which assigned an assessed value to Hercules' real property and improvements of $211,397,230. Hercules appealed this assessed value
to the Salt Lake County Board of Equalization (the "Board").

On

November 29, 1990, a hearing was held before the Board. The Board
denied Hercules' appeal and upheld the County's assessed value.
On April 1, 1991, Hercules filed a Notice of Appeal with the
Commission. The Commission held a Formal Hearing beginning on May
19, and concluding on May 28, 1992.

At the Formal Hearing,

Hercules asserted that the $211,397,230 assessed value was improper
and in excess of fair market value.
At the Formal Hearing, both Hercules and the County presented
evidence of the fair market value of Hercules' property arrived at
81151
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through the cost method of valuation (replacement cost new ("RCN")
less depreciation

("RCNLD"), including reductions in value for

functional and economic obsolescence).
III. DECISION OF THE COMMISSION.
On June 10, 1993, the Commission entered its Decision, a copy
of which is attached hereto as Appendix A.

In its Decision, the

Commission found that both parties used a reproduction/replacement
cost new less depreciation ("RCNLD") approach to determine the
value of Hercules' property.

Record ("R.") at 22. The Commission

concluded that the cost method is an appropriate and acceptable
appraisal methodology in this case.

R. at 30. The Commission

concluded that Hercules had the burden to establish that the fair
market value of its property is other than that determined by the
County.

R. at 30. The Commission found the fair market value of

Hercules' property, as of the lien date of January 1, 1990, to be
$183,000,000, less amounts attributable to the tramway, haulageway,
and bridge located at Bacchus West.
IV.

R. at 31.

STATEMENT OF FACTS.
1.

Hercules is a worldwide producer of a wide variety of

products. Hercules operates through eight business groups, operating 40 major plants across the United States. Transcript of Formal Hearing ("Tr.") at 94-95; Hercules Exhibit 18C, p. ii; R. at
22.

81151
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2.

One of Hercules' eight business groups is the Aerospace

business group which designs and produces aerospace propulsion
systems and products, and composite structures.

The Aerospace

group designs, develops and produces various strategic and tactical
missiles and missile systems for the United States government. The
Aerospace group operates eleven production facilities (divisions)
located across the United States. Tr. at 96; Hercules Exhibit 18E.
3.

One of the eleven production facilities of the Aerospace

group is the Bacchus Works in Utah. At the Bacchus Works, Hercules
produces solid propellent rocket fuel, rocket motors, rocket motor
casings, explosives, composite carbon fibers and conducts related
systems' development.
4.

Tr. at 61, 97.

Hercules' Bacchus Works has property and operations in

Salt Lake, Davis and Tooele Counties, Utah.
5.

Tr. at 97.

Hercules' Bacchus Works has designed and produced various

strategic missiles for the United States government, including the
Pershing, Peacekeeper, small ICBM, Titan, Delta, and Trident D-5.
Tr. at 99; Hercules Exhibit 18G.
6.
missiles.

The Bacchus Works designs and produces only strategic
The design and production of tactical missiles takes

place at production facilities other than the Bacchus Works. Tr.
at 99.

81151
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7.

The U.S. government is the sole customer of the Bacchus

Works' strategic missiles and missile systems production.

Tr. at

61.
8.

The Bacchus Works' Salt Lake County property is comprised

of four major plants: Plant 1, NIROP, Plant 3 and Bacchus West.
Hercules Exhibit 26A, p. 23.
9.

Plant 1 is the oldest facility at the Bacchus Works

consisting of approximately 348 buildings containing approximately
963,875 square feet.
from 1914 to 1989.

The age of construction in Plant 1 varies

Plant 1 is used as a research and development

facility as well as a production facility for small rocket motors.
Hercules Exhibit 26A, pp. 23-24.
10.

The NIROP

containing

facility

approximately

has

477,170

approximately
square

feet.

134 buildings
The

construction in NIROP varies from 1962 through 1988.

age

of

The NIROP

facility is used primarily for storage and material preparation for
production and manufacturing processes conducted in Plant 1 and
Bacchus West.
11.

Hercules Exhibit 26A, p. 24.

Plant 3 has approximately 30 buildings containing 458,339

square feet. The weighted average age of the buildings at Plant 3
is 11 years.
at Plant 3.
12.

Hercules produces carbon fiber and fiber components
Hercules Exhibit 26A, p. 25.

Bacchus West has approximately 51 buildings containing

approximately 466,989 square feet.
81151
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The major construction at

Bacchus West

took place between

1985 and

1990.

The major

processing buildings are interconnected by an elevated haulageway
and a ground level tramway used to transport dry ingredients and
equipment.
13.

Hercules Exhibit 26A, pp. 25-26.

Bacchus West facilities were initially designed and

constructed to produce space shuttle rocket motors.

Tr. at 105-

106.
14.

Due to the Challenger space shuttle disaster, the Bacchus

West facilities have never been used for their original intended
purpose; i.e., to produce space shuttle rocket motors. Tr. at 105106.
15.

Bacchus West facilities now produce Delta, Trident (D-5)

and Titan rocket motors.
16.

Due

to

the

Tr. at 107-108; Hercules Exhibit 18G.

Challenger

space

shuttle

disaster, mix

capacity at the Bacchus West facilities has fallen from the initial
design capacity of 1300 annual mixes to 888 annual mixes, a 32%
reduction. Tr. at 213, 225-236, 581; Hercules Exhibit 28A, pp. 1114.
17.

In 1989, the Bacchus West and Plant 1 facilities produced

only 7.2% of their redesigned (after shuttle disaster) capacity of
888 annual mixes. In 1990, the Bacchus West and Plant 1 facilities
produced only 17.0% of their redesigned capacity of 888 annual
mixes.

81151
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18.

In 1989, the Hercules Aerospace group suffered a $243

million loss.

This loss included a $323 million loss at the

Bacchus Works.

Tr. at 111.

19.

Due to world events, such as the INF treaty and START

treaty, production of the Pershing, Peacemaker, Trident (D-5), and
ICBM missiles have been eliminated or substantially curtailed. Tr.
at 64-65, 79, 82, 101-103; Hercules Exhibit 18G.
20.
declined

Employment levels at the Bacchus Works have steadily
from

approximately

5295

employees

in

1985

to

3394

employees in January 1992. Tr. at 114; Hercules Exhibit 18A. This
reduction

was

due

to

cancellation

or

contracts and other aerospace contracts.
21.
testifying

reductions

in missile

Tr. at 115.

In valuing the Bacchus Works, both Mr. Shoup (appraiser
on

behalf

of

Hercules)

and

Mr.

Kent

(appraiser

testifying on behalf of the County) used the cost method as the
best method to value Hercules' property. Hercules Exhibit 26A and
County Exhibit 4.
22.

Under the cost method, the replacement or reproduction

cost new ("RCN") is determined, and then reduced (less) by accrued
depreciation ("RCNLD").

Hercules Exhibit 26A, County Exhibit 4,

and The Appraisal of Real Estate (Tenth Ed. 1992), Chapters 14-16.
23.

The accrued depreciation reduction includes physical

deterioration (depreciation), functional obsolescence and economic
(external) obsolescence.
81151
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24.

With respect to Plant 1, the County's appraiser, Mr.

Kent, assigned 15.8% for physical depreciation, 5% for functional
obsolescence and 10% for economic obsolescence for an accrued
depreciation reduction of 30.8%.
25.

County Exhibit 4, p. 71.

Hercules' appraiser, Mr. Shoup, assigned an 89% reduction

for accrued depreciation at Plant 1. Hercules Exhibit 26A, p. 87.
26.

For

NIROP,

Mr.

Kent

assigned

16.8%

for

physical

depreciation, 5% for functional obsolescence and 10% for economic
obsolescence

for an accrued depreciation reduction of 31.8%.

County Exhibit 4, p. 71.
27.

Mr. Shoup assigned a reduction of 78% for accrued

depreciation at NIROP.
28.

For

Plant

Hercules Exhibit 26A, p. 87.

3, Mr. Kent

assigned

7.8%

for physical

depreciation, 0% for functional obsolescence and 10% for economic
obsolescence

for an accrued depreciation reduction of 17.8%.

County Exhibit 4, p. 72.
29.

Mr.

Shoup

assigned

depreciation for Plant 3.
30.

a

reduction

of

56%

accrued

Hercules Exhibit 26A, p. 87.

For Bacchus West, Mr. Kent assigned 7.7% for physical

depreciation, 0% for functional obsolescence and 10% for economic
obsolescence

for an accrued depreciation

reduction of 17.7%.

County Exhibit 4, p. 72.
31.

Mr. Shoup assigned

depreciation at Bacchus West.
81151

a reduction of 44% for accrued
Hercules Exhibit 26A, p. 87.
9

SUMMARY OF ARGUMENT
I.

THE COMMISSION ERRONEOUSLY AFFORDED A PRESUMPTION OF
CORRECTNESS TO THE VALUE PROPOSED BY THE COUNTY AT THE
FORMAL HEARING AND IMPROPERLY PLACED THE BURDEN OF PROOF
UPON HERCULES TO REBUT THE COUNTY'S PROPOSED VALUE.

Hercules appealed the Board's decision upholding the County's
assessment of Hercules' property at $211,397,230. Hercules had the
initial burden of demonstrating that the County's assessment, as
upheld by the Board, was improper.

However, the Commission

concluded that the County's assessment, and the Board's decision,
was

improper.

At

that

point,

it

was

the

Commission's

responsibility to make an independent determination of the fair
market value of Hercules' property based on the evidence presented
at the Formal Hearing. Once the County's assessment was rejected,
the County was no longer entitled to ciny presumption of correctness
as to the value of Hercules' property.

Thus, Hercules should not

bear the burden of proof to rebut the County's proposed value. The
County's appraisal

submitted

at

the Formal Hearing was only

competing evidence as to value. The Commission erred in affording
a presumption of correctness to the County's proposed value and
concluding that Hercules had the burden to prove that the fair
market value of its property was other than the appraised value
proposed by the County.

81151
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II.

THE COMMISSION FAILED TO PROPERLY ACCOUNT FOR ACCUMULATED
DEPRECIATION, INCLUDING FUNCTIONAL AND ECONOMIC OBSOLESCENCE.

The Commission concluded that the cost method was an appropriate methodology

to value Hercules' property.

Under this

methodology, the replacement cost new for property is established.
From that value, an amount is subtracted for accumulated depreciation, including the elements of physical deterioration, functional
obsolescence and economic obsolescence.

Based on the evidence

submitted at the Formal Hearing, the Commission failed to properly
credit

functional

and

Hercules' property.
clearly

establishes

functional

economic

obsolescence

attributable

to

The evidence submitted at the Formal Hearing
that

Hercules'

property

suffered

from

obsolescence due to inferior and old designs and

layouts, and, additionally suffered from economic obsolescence due
to external market factors leading to significant underutilization
of the facilities. The Commission improperly adopted the County's
appraisal without accounting for unrebutted evidence in the record
which requires a further reduction in value to account for functional and economic obsolescence.

III. THE VALUE OF THE UNDERLYING LAND WAS NOT AT ISSUE BEFORE
THE COMMISSION
Prior to and during the Formal Hearing, Hercules accepted and
adopted the County's initial assessed value for its underlying

81151

11

land.

Therefore, the value of land was not at issue before the

Commission. The County's initial assessed value of Hercules' land
should not have been changed by the Commission.
ARGUMENTS
I.

THE COMMISSION ERRONEOUSLY AFFORDED A PRESUMPTION OF CORRECTNESS TO THE VALUE PROPOSED BY
THE COUNTY AT THE FORMAL HEARING AND IMPROPERLY PLACED THE BURDEN OF PROOF UPON HERCULES TO
REBUT THE COUNTY'S PROPOSED VALUE.

Hercules appealed the Board's decision sustaining the County's
assessed value at $211,397,230.
demonstrating

that

the

decision, was improper.

County's

Hercules had the burden of
assessment,

and

the

Board's

Utah Power & Light Company v. Utah State

Tax Commission. 590 P.2d 332, 335 (Utah 1979).

The Commission

concluded that the County's assessment, and the Board's decision,
was wrong.

R. at 31.

Therefore, there was no formal, statutory

assessed value (which is entitled to a presumption of correctness)
of Hercules' property before the Commission.

As a result, the

Commission had the duty to determine fair market value based upon
the preponderance of evidence before it.

In determining the fair

market value of Hercules' property under such circumstances, no
party is entitled to any presumption of correctness.

Correspond-

ingly, no party bears the ultimate burden to rebut value.

This

conclusion is consistent with Utah law.
As set forth in Rio Algom Corp. v. San Juan County. 681 P.2d
184, 197 (Utah 1984), the presumption of correctness only applies
81151
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to property "assessed by a state or county assessor."

The County

is not entitled to any presumption that the value Mr. Kent proposed
at the formal hearing is correct because Mr. Kent's testimony and
appraisal is not the County's statutory assessment.1 The value Mr.
Kent proposed was not incorporated into the County assessment book
required to be delivered to the County Auditor by the County
Assessor, under affidavit.

See Utah Code Ann. § 59-2-311.

The

County Auditor did not transmit Mr. Kent's proposed value on the
assessment books to the Commission. See Utah Code Ann. § 59-2-322.
Mr. Kent's proposed value was not delivered by the County Auditor
on an assessment roll to the County Treasurer. See Utah Code Ann.
§ 59-2-326. Mr. Kent's proposed value was not mailed or otherwise
provided to Hercules in the County's Notice of Property Valuation
and Tax Change.

See Utah Code Ann. § 59-2-1317.

As required by Utah Code Ann. §§ 59-2-301 and 302, the County
Assessor shall assess all property located within the County, and
the assessments made by the County Assessor as equalized by the
County Board of Equalization or the Commission, is the only basis
of property taxation for political subdivisions of the State.
(Emphasis added.)

Mr. Kent's appraisal does not constitute a

statutory assessment by Salt Lake County.

1

Mr. Kent's proposed

Ed Kent is an employee of Salt Lake County who prepared
an appraisal for purposes of testifying as to the fair market value
of Hercules' property at the formal hearing.
81151
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appraisal value represented only Mr. Kent's opinion of the value of
Hercules' property.

It is merely evidence which should have been

considered along with all other evidence at the Formal Hearing.
It was improper for the Commission to conclude, and base its
Decision on the erroneous assumption, that Hercules bore the burden
of overcoming

the opinion of value expressed

in Mr. Kent's

appraisal. By imposing this burden on Hercules the Commission has
presumed that Mr. Kent's appraisal is correct.

For this reason

alone, the Commission's Decision must be reversed and this case
remanded to the Commission for a determination of value based upon
the preponderance of evidence submitted at the hearing.
II.

THE COMMISSION FAILED TO PROPERLY ACCOUNT FOR
ACCUMULATED DEPRECIATION, INCLUDING FUNCTIONAL
AND ECONOMIC OBSOLESCENCE.
A.

Case Law and Valuation Methodologies Require
Reductions in Value for Functional and Economic
Obsolescence.

Article XIII, Section 2 of the Utah Constitution provides:
(1) All tangible property in the state, not
exempt under the laws of the United states, or
under this Constitution, shall be taxed at a
uniform rate in proportion to its value, to be
ascertained as provided by law.
Utah Code Ann. § 59-2-103(1) provides that all tangible property
shall be assessed and taxed at a uniform and equal rate on the
basis of its fair market value, as of January 1.

Utah Code Ann.

§ 59-2-102(7) defines the term "fair market value," in relevant
part, as follows:
81151
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"Fair market value" means the amount at which
property would change hands between a willing
buyer and a willing seller, neither being
under any compulsion to buy or sell and both
having reasonable knowledge of the relevant
jzacus, • • • •
In valuing commercial and industrial property to determine
fair market value, three valuation approaches have been widely
accepted:

(i) the comparable sales or market approach, (ii) the

income approach, and (iii) the cost approach. See Rio Algom v. San
Juan County, 681 P.2d 184, 189 (Utah 1987); Truitt Brothers. Inc.
v. Department of Revenue. 732 P.2d 497, 500 (Ore. 1987); Chapin v.
Department of Revenue, 627 P.2d 480, 483 (Ore. 1981) .

In this

case, the parties agree, and the Commission found, that the cost
method is the most appropriate method to value Hercules' property.
R. at 30.
Under the cost method, the reproduction/replacement cost new
of

the

property

is determined.

From

that

amount, accrued

depreciation is deducted ("RCNLD"). Accrued depreciation has three
elements:

accumulated

depreciation

(physical deterioration),

functional obsolescence and economic obsolescence.
Established case law provides that obsolescence, when present,
must be taken into consideration.
Coal

Company

v.

Rorex,

369

As stated in Colorado and Utah
P.2d

796,

799

(Colo.

1962),

"obsolescence would be an important factor in the making up of such
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market value."

Id., citing to assessors of Ouincy v. Boston

Consolidated Gas Co.. 34 N.E.2d 623 (Mass. 1941).
As explained by the Colorado Supreme Court, "Obsolescence or
functional depreciation, if proven, should have had an important
bearing on the establishment of value.

Once obsolescence becomes

manifest, any decision as to value requires due allowance for such,
as an ingredient of correct value." Colorado and Utah Coal at 800.
The court went on to explain:
Regardless of terminology, whether designated
obsolescence or functional depreciation, we
are not resolving something novel in the law.
The presence or absence of obsolescence enters
into valuation, whatever the field of law,
where the value of property has importance.
This is as true of values for purposes of
taxation as it is in condemnation cases,
confiscation
cases,
and
generally
in
controversies involving the ascertainment of
just compensation.
Id.

See also Reynolds Metal Co. v. Dep't of Revenue. 705 P.2d 712

(Ore. 19 85) (to account for depreciation and obsolescence, the
court reduced the RCN value of Reynolds' facility by approximately
$160,000,000, a 74.44% reduction); County Bd. of Equalization v.
Bd. of Assessment Appeal, 743 P.2d 444 (Colo. App. 1987) (the court
allowed a 74% reduction factor to account for economic obsolescence
due

to

the

decline

in

the

oil

business

and

resulting

underutilization of oil and gas rigs) ; Bd. of Assessment Appeals v.
Sonnenberg, 797 P.2d 27, 30 (Colo. 1990) (the court allowed a 65%
reduction to a feed lot for physical depreciation and obsolescence) .
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B.

The Commission Failed to Properly Account
Functional and Economic Obsolescence.

for

The ultimate question before the Commission was the fair
market value of Hercules' property.

Both parties agreed that,

under the cost method, fair market value is determined by establishing a replacement or reproduction cost new ("RCN") and then
reducing

that value by

including physical

deterioration,

economic obsolescence.
proposed by the County.2
appropriate

appropriate

reduction

accumulated

functional

depreciation,

obsolescence and

Hercules is not appealing the RCN value
Thus, the real issue in this case is the
for

physical

deterioration,

functional

obsolescence and economic obsolescence.
1.

Economic (External) Obsolescence. Economic obsolescence

is the loss in value caused by external factors. County Exhibit 4,
p. 69. The Appraisal of Real Estate, (Tenth Edition 1992), p. 358
(emphasis added), defines external obsolescence as the "diminished
utility of a structure due to negative influences emanating from
outside the building."
Findings of Fact. With respect to economic obsolescence, Mr.
Kent assigned a 10% factor for Plant 1, NIROP, Plant 3 and Bacchus
West. R. at 28. Because Mr. Kent did not rely on any objective or
empirical evidence to calculate this 10% factor, there is no

The County's and Hercules' replacement/reproduction cost
new for Hercules' property differ by only 10%.
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evidence

in

determination.3

the

record

to

marshall

in

support

of

this

However, the following facts are marshalled to

support Mr. Kent's conclusion that an adjustment for economic
obsolescence was necessary.
Mr. Kent testified that the ongoing peace negotiations and the
reductions of strategic missiles may have an impact on Hercules'
facility.

Tr. at 863. Mr. Kent also cites to ongoing world-wide

peace negotiations and the impact of cuts in defense products as
support for allowing a 10% external obsolescence.
4, pp. 69-70.

County Exhibit

Mr. Kent testified that looking at the annual

increase in construction costs at Bacchus West# alone, would lead
him to conclude that the Bacchus West plant does not exhibit
external obsolescence. Tr. at 868. Mr. Kent testified that he had
discussions with Hercules employees who stated that Hercules was
proceeding forward with cautious optimism with respect to growth.
Tr. at 872. Mr. Kent testified that he considered the impacts of
the INF Treaty in determining the obsolescence factor. Tr. at 969.

3

Testimony of Ed Kent:
Q:

What empirical evidence is contained in your
appraisal to justify your assignment of 10 percent
external obsolescence to the Bacchus Works?

A:

My appraisal does not contain any, either.

Tr. at 985. Clearly, Mr. Kent's determination of obsolescence is
not based on any objective factors and is therefore arbitrary.
81151
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Mr. Kent testified he considered Hercules' annual reports. Tr. at
972.
Eckhardt Prawitt4 testified that, based on price to book
ratios of Hercules' stock, as compared to aerospace industry
companies, Hercules' ratios do not
external

obsolescence.

Tr. at

indicate the presence of

708-714.5

Mr. Prawitt also

calculated price to book ratios using a stock-debt valuation
approach based on Hercules' cash flow and earnings.
718.

Tr. at 715-

Based on these price to book ratios, Mr. Prawitt concluded

investors would pay a premium of 29% (Tr. at 716) , 31% (Tr. at
717) , and 42.5% (Tr. at 718) depending on which price to book ratio
is used. This is the premium an investor should be willing to pay
for Hercules' assets.

Tr. at 716.

Dr. Jones6 testified that, based on a review of Hercules
corporate records (annual reports and 10-K) and outside reporter
services (Value Line), Hercules had a relatively optimistic outlook
for the Bacchus Works.

Tr. at 781. However, Dr. Jones qualified

this answer due to his inability to specifically attribute the

4

Eckhardt Prawitt is employed by the Utah Association of
Counties and testified on behalf of the County.
5

It is relevant to note that Mr. Prawitt uses the price to
book ratios of the entire Hercules company, rather than ratios
specifically related to the Bacchus Works, in making his comparison
to aerospace industry averages. Tr. at 708.
6

Dr. Jones is an economist employed at the Real Estate
Center at Texas A&M University.
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financial information to the Bacchus Works individually as opposed
to the Aerospace Group or to the entire company.

Tr. at 781.

Hercules presented the following facts which support a finding
of greater than 10% for economic obsolescence.

Karen Watson7

testified that the primary function of the Bacchus Works is to
produce rocket motors and graphite fiber.

Tr. at 61. The United

States Government is the only customer for Hercules rocket motors.
Tr. at 61. As a result of the INF Treaty, Hercules lost production
of the Pershing II rocket motor.
START

Treaty,

Hercules

had

to

Tr. at 65.
eliminate

As a result of the
production

Peacekeeper rocket motor and the small ICBM rocket motor.
79.

of

the

Tr. at

Thus, production has been greatly diminished because of

treaties.

Tr. at 80.

David Peirson8 testified that the Peacekeeper motor had been
phased out as a result of the START Treaty (Tr. at 101) ; the small
ICBMs would be and have been cancelled (Tr. at 102) ; the INF treaty
cancelled the Pershing missile (Tr. at 103); and that the Pegasus
(a minor rocket motor) is the only motor being produced by Hercules
at Plant 1 (Tr. at 104) . With respect to Bacchus West, Mr. Peirson
testified that Bacchus West was designed to handle large rocket

7

Karen Watson is an employee of Hercules at the Bacchus

Works.
8

David Peirson is the State and Local Tax Manager for
Hercules.

motors with nitro-based propellants over 20#000 tons. Tr. at 104.
Plant 1 does not have the capacity to manufacture the large rocket
motors.

Tr. at 104. Mr. Peirson testified that Bacchus West was

designed to produce space shuttle booster rockets.

Tr. at 106.

The space shuttle disaster eliminated any possibility Hercules had
to produce the booster rocket.

Tr. at 106.

Mr. Peirson also

testified that the Trident D-5, a nuclear submarine weapon, had
ceilings imposed on production. Tr. at 107. Mr. Peirson testified
that due to reductions in missile contracts, cancellation of
missile contracts and overrun on missile contracts, there has been
a declining employment trend at the Bacchus Works.

Tr. 115. See

Hercules Exhibit 18A. Mr. Peirson also testified that the general
peace movement throughout the world, as well as cutbacks in the
defense industry, had a direct impact on Hercules' Bacchus Works
production.

Tr. at 119.

Paul Shoup testified that Hercules suffered from external
obsolescence due to general peace in the world and political
pressure to cut the defense budget.9
appraisal specifies the following

Tr. at 369.

Mr. Shoup's

factors indicating economic

obsolescence affecting the Bacchus Works. Hercules' facilities are
specifically designed and exclusively devoted to production of

9

Paul Shoup is a founder and employee of Strategis Asset
Valuation & Management ("Strategis"). Hercules retained Strategis
to prepare an appraisal of its Salt Lake County property. The
Strategis' appraisal was prepared principally by Mr. Shoup.
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rocket motors and propellants for the Department of Defense.
Defense

budgeting

has

steadily

declined

since

1985

and

is

anticipated to decrease even more drastically as a result of
general peace in the world.

The impacts of the START and INF

Treaties has reduced capacity for new contracts.

Propellant

capacity for Bacchus West was two million pounds per month and
current projections are now 750,000 pounds per month for the Titan,
Trident, and Delta missiles, or 38% of capacity if the Titan is
approved for production.

Actual production is currently 28%.

Hercules Exhibit 26A, pp. 82-83.
Based on these factors, Mr. Shoup determined that the Bacchus
Works suffered from economic obsolescence and that an appropriate
reduction in value should be made to account for such.
determining

the

accrued

depreciation

factor

In

(physical

deterioration, functional obsolescence and economic obsolescence)
Mr. Shoup used the economic age-life method.10

Tr. at 360-362.

Accrued depreciation is determined under the economic age-life
method by dividing the effective age of the property by its total
economic life.

This fraction is then multiplied by the RCN value

10

The economic age-life method is a generally accepted
appraisal technique to determine accrued depreciation. "Several
methods may be used to estimate accrued depreciation: the economic
age-life method . . . . " The Appraisal of Real Estate. (Tenth
Edition 1992), p. 320. For some unexplained reason, the Commission
found the use of such valuation methodology as "unsatisfactory and
unacceptable." R. at 31.
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of the property. Tr. at 361-362; Appraisal of Real Estate at 345.
In determining the effective age of a structure, the appraiser
accounts for functional and economic obsolescence.

Appraisal of

Real Estate at 345. Using this method, including an accounting for
the economic obsolescence

factors described above, Mr. Shoup

determined an accrued depreciation factor for Plant 1 of 89%; NIROP
- 78%; Plant 3-56%; and Bacchus West - 44%. Hercules Exhibit 26A,
p. 87.
Richard Cloward11 prepared a utilization report for each
building of the Bacchus Works, concluding that the utilization rate
applicable to Plant 1 was 44%; NIROP - 69%; Plant 3-63%; and
Bacchus West - 30%. Hercules Exhibit 19.
Dr. Crawford12 prepared a capacity utilization report based on
the comparison of actual rocket motor mixes to the capacity for
such mixes for Bacchus West and Plant 1 and concluded that Bacchus
West and Plant 1 had a utilization rate of 7.2% for 1989 and 17%
for 1990. Hercules Exhibit 28A, p. 13 (Table 4 ) .
Discussion.

The parties have identified the same external

factors which caused Hercules' property to suffer from economic
obsolescence; i.e., treaties, reduction and cancellation of missile

11

Richard Cloward is an industrial engineer employed by
Hercules at the Bacchus Works.
12

Dr. Crawford is an economist and professor at Brigham Young
University who testified on behalf of Hercules.
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contracts, the shuttle disaster, general peace efforts, etc.
However, in assigning a 10% factor for economic obsolescence, Mr.
Kent did not specify any empirical evidence of how he determined
the 10% factor.

Tr. at 985.

Mr. Kent's 10% determination was

arrived at based solely upon his appraisal judgment.

Tr. at 868

("In my judgment, 10 percent is the allowable amount to account for
economic obsolescence.").

However, the record shows Mr. Kent has

no experience in valuing facilities such as the Bacchus Works.13

Apparently concerned by Mr. Kent's failure to account for any
objective factors or research in arriving at a 10% economic
obsolescence reduction, Commissioner Willes asked Mr. Kent the
following:
Mr. Willes:

One of the issues I think that is going
to be most significant in this hearing is
going to be the economic obsolescence
issue. I want to understand clearly in
my mind your selection of 10 percent and
have you give - - or give you a chance to
explain your understanding of where the
10 percent came from in this as opposed

13

Prior to Mr. Kent's appraisal of Hercules' property, Mr.
Kent had never appraised or assessed an industrial facility where
the square footage was in excess of one million square feet. Mr.
Kent had never assessed property similar to that of Hercules. Mr.
Kent had not attended on a regular basis the assessors school
sponsored by the Utah State Tax Commission. Mr. Kent does not hold
an MAI designation. Mr. Kent does not hold a SRPA designation.
Mr. Kent does not hold a designation as a CAE from IAAO. Mr. Kent
has been a commercial appraiser with the County since April 1987.
TR. at 880-882.
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to five percent or 15 percent or some
other number in there. Was there some
market research method of arriving at
that percentage number or how did you
arrive at that 10 percent?
The Witness:
[Ed Kent]

It was my opinion. It was my appraisal
judgment and opinion that I concluded 10
percent.
As I stated earlier, I may
have, based on the information that I
reviewed,
overstated
the
external
obsolescence.

Tr. at 1002. Mr. Kent's 10% economic obsolescence assignment has
no factual basis and is simply arbitrary.

He relied on no

objective criteria and conducted no research or studies to measure
the economic obsolescence at Hercules' facilities.
Mr. Kent testified that he assigned a 10% factor, in part,
because Hercules had continued construction growth at Bacchus West.
Tr. at 867-68.

However, in relying on this fact, Mr. Kent failed

to recognize that Bacchus West took years to construct, and before
that, years to design.

Tr. at 217.

Once construction commenced

and progressed forward, Hercules was committed to complete the
entire

facility because

facility.

it operates as a single, integrated

In light of this evidence, the expenditure of funds

required to complete construction, standing alone, does not justify
reducing the economic obsolescence at the Bacchus Works.

Mr.

Kent's sole reliance on continued construction to mitigate against
a significant economic obsolescence reduction is unsupported,

81151

25

unreasonable, without explanation, and arbitrary.

Mr. Cloward

addressed this issue at the Formal Hearing:
You design your facilities and you build in
capacity to meet the expected market. No one
expected the Berlin wall to come down in less
than a year. We can't build a mixer in that
length of time . . . .
And it takes a
considerable amount of time, given the
complexity of these type of facilities, given
the process controls, given the safety and,
quite frankly, the government constraints that
are put on those facilities' designs that are
ordered and designed years in advance.
Tr. at 217.
West.

Moreover, this construction took place at Bacchus

Thus, Mr. Kent improperly ascribed increased construction

costs to the other plants in the Bacchus Works when such costs are
solely attributable to Bacchus West.
There is no other evidence as to how Mr. Kent arrived at a 10%
economic obsolescence reduction.
unsupported by the record.

Thus, Mr. Kent's conclusion is

"An opinion alone, unsupported by rele-

vant reasons, is not substantial evidence."

National Sun Indus..

Inc. v. Ransom County. 474 N.W. 2d 502, 507 (N.D. 1991).

"The mere

opinion of a witness unfortified by any data as to market value
must be regarded as too uncertain and conjectural to form a proper
basis for a reasonable estimation of value."
Grieves. 642 P.2d 423, 436 (Wyo. 1982).

Colorado Oil Co. v.

"Expert evidence in the

nature of conclusions may be of little weight unless supported by
factual data." 2 Am. Jur. 2d Administrative Law § 395 (1962) . Mr.
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Kent's 10 percent economic obsolescence factor has no valid basis
and is completely arbitrary.
In stark contrast to Mr. Kent's unsupported

conclusions

respecting economic obsolescence, Hercules prepared two reports to
identify and quantify the impact of economic obsolescence on its
facilities.

These reports were presented to corroborate and sup-

port Mr. Shoup's depreciation assignment.

These reports show the

quantifiable extent of economic obsolescence, measured by the
underutilization at Hercules' facilities.

See County Board of

Equalization v. Board of Appeals. 743 P.2d 444, 447 (Colo. 1987)
("The evidence presented at the BAA hearing shows a substantial
economic obsolescence factor is justified because of the decline in
the oil business and resulting underutilization of oil and gas
rigs."

(Emphasis added.)); and National Sun Industries, Inc..

supra.

In fact, the best measure of economic obsolescence at

Hercules' facilities is underutilization.
Richard Cloward's utilization report details, on a buildingby-building basis, the extent to which each building is being
utilized based on the level of activity relative to capacity. Tr.
at 174.

This utilization percentage was then prorated based on

building

square footage to determine a composite utilization

percentage for each plant.

Mr. Cloward determined a utilization

rate for Plant 1 of 44%; NIROP - 64%; Plant 3 - 63%, and Bacchus
West - 30%. Hercules Exhibit 19.
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To further measure economic obsolescence, and to support Mr.
Shoup's accrued depreciation measurement, Hercules had Dr. Crawford
prepare a report analyzing the utilization of facilities relative
to capacity at Bacchus West and Plant 1 based on rocket motor
mixes.14

See Hercules Exhibit 28A, Tables 1-4 and Figure 3.

Dr.

Crawford and Mr. Cloward testified that the original mix capacity
of Bacchus West was approximately 1300 mixes per year. Tr. at 225,
581.

However, as a result of the Challenger Space Shuttle disas-

ter, Hercules lost its opportunity to produce shuttle motor rockets
(for which the facility was originally designed), and had to redesign the plant.

The mix capacity of the redesigned facility was

reduced to 888 mixes per year.

Tr. at 225, 581. As set forth in

Table 3, the actual number of mixes for 1989 was 71 and for 1990
was 198.

Combined actual production for Plant 1 and Bacchus West

for 1989 was 7.2% of capacity and 17% for 1990. Thus, Dr. Crawford
demonstrated that 83% of the capacity of Bacchus West and Plant 1
was unused.

The testimony of the other witnesses, both for

14

The Commission concluded that the testimony of Dr.
Crawford would be given no weight in determining the fair market
value of Hercules' property because he is not certified in the
field of real property appraisal.
R. at 30.
However, the
Commission misunderstood the purpose for which Dr. Crawford's
testimony was offered. It was not for the purpose of opining as to
the fair market value of Hercules' property.
Rather it was
presented as corroborating evidence of the extent to which economic
obsolescence is present at the Bacchus Works in support of Mr.
Shoup's determination of accrued depreciation.
Hence, the
categorical rejection of Dr. Crawford's testimony, simply because
he was not a certified appraiser, is arbitrary.
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Hercules and the County, set out the externalities which caused
this underutilization.
Mr. Cloward and Dr. Crawford's studies provide prima facia
evidence of the extent to which Hercules' facilities have been
impacted by external events. These studies corroborate Mr. Shoup's
accrued depreciation assignments.
The County attempts to rebut Hercules' evidence on the measure
of economic obsolescence by presenting studies based on Hercules'
stock prices and financial reports.

The testimony and studies of

Mr. Prawitt are fundamentally flawed and do not provide reliable,
relevant

and

competent

evidence

respecting

the

economic

obsolescence affecting Hercules' property located in Salt Lake
County.

First, Mr. Prawitt uses a price to book ratio for the

entire company, rather than information related solely to the
Bacchus Works, in comparing aerospace industry ratios.15

Second,

in deriving price to book ratios under a stock-debt methodology,
Mr. Prawitt again calculates ratios based on the entire company.16
Third, in using company stock prices, cash flow and earnings to

15

The Bacchus Works is but one of eleven operating plants
in the Aerospace Group. The Aerospace Group is but one of eight
operating divisions of Hercules. Tr. 61, 96 and 97. Thus, the
market price of Hercules' stock is an aggregation of value of its
individual profit centers.
16

It should be noted that the County's own expert witness,
Dr. Jones, testified that use of a stock-debt valuation approach
should not be used due to the diversity of Hercules' asset base.
Tr. at 804-805.
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make his calculations, Mr. Prawitt does not explain how the Bacchus
Works contributes (or detracts) from those values.17 Moreover, in
assigning value to Hercules' "book" assets, Mr. Prawitt does not
account for unrecorded intangible asset values which greatly affect
capital market values.

Finally, Mr. Prawitt studies are based on

the assumption that all assets contribute equally to the earnings.
Tr. at 737.

Mr. Prawitt failed to account for the fact that the

Bacchus Works is different from the other operating plants of the
Aerospace Group in that the Bacchus Works only produces strategic
missiles.

In summary, Mr. Prawitt's testimony and studies are not

relevant because his studies were not related to Hercules' property
located in Salt Lake County.
Dr. Jones' testimony and studies are also unreliable.

Dr.

Jones based his studies on corporate reports which either related
to Hercules in its entirety, or the Aerospace Group as a whole.
Dr. Jones' conclusions do not relate specifically to Hercules' Salt
Lake County property.

Dr. Jones' testimony does not address the

fact that the Bacchus Works is distinct from all other operating
plants in the Aerospace Group.

Accordingly, Dr. Jones' testimony

provides no reliable evidence as to economic obsolescence of the
real property at the Bacchus Works.

17

The Bacchus Works lost $323 million dollars in 1989. TR.
at 111. Thus, the Bacchus Works actually detracted from, rather
than contributed to, Hercules' earnings.
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Both parties agree that, when present, reduction must be made
for external obsolescence. The issue is to determine the extent of
external obsolescence.

Mr. Kent, relying solely on his appraisal

judgment, a completely arbitrary, unsupported, created from thin
air designation, assigned

a 10% factor.

Hercules presented

detailed evidence which demonstrates the extent to which Hercules'
Salt Lake County real property suffers from economic obsolescence.

2.

Functional Obsolescence.

Functional obsolescence is a

loss in value resulting from defects in design.

"It can also be

caused by changes that, over time, have made some aspect of a
structure, such as its materials or design, obsolete by current
standards."

Appraisal of Real Estate at 352.

Plant 1 and NIROP.

In marshalling all of the evidence with

respect to functional obsolescence at Plant 1 and NIROP, the record
shows

the

following.

Mr. Kent applied

a

5% reduction for

functional obsolescence for Plant 1 and NIROP.

County Exhibit 4,

p. 69.

"The improvements

In his appraisal, Mr. Kent states:

located within Plants One and NIROP are the oldest, and we have
concluded a five percent deduction from the estimated cost new will
be made to reflect the incurable functional obsolescence suffered."
Id.

On cross-examination, Mr. Kent stated that the 5% allowance

was because

five percent

Hercules' costs.
81151
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the buildings were valued from

Tr. at 965.

Mr. Kent testified that further
31

reduction was not necessary because he used replacement costs to
value Plant 1 and NIROP which theoretically includes functional
obsolescence. Tr. at 964-965,18 There is no other evidence in the
record to support a finding of only 5% for functional obsolescence.
The following evidence was presented by Hercules to demonstrate a further reduction for functional obsolescence beyond that
assigned by Mr. Kent.

Mr. Shoup testified that Plant 1 and NIROP

suffer the most from functional obsolescence due to the age (dating
back to 1914) of most buildings and the fact that many buildings
are special purpose buildings which were designed and built to
perform a specific function; however, technological advances now
make these older designs much less favorable.

Tr. at 364-366.

David Peirson testified that Plant 1 is too small to produce
the larger rocket motors currently produced by Hercules and is used
solely to produce the Pegasus motor, and that the Pegasus is a
minor product. Tr. at 103-104. Dr. Crawford testified that Plant
1 only has a mixing capacity one-third that of Bacchus West
(Bacchus West has 1,800 gallon per mix capacity whereas Plant 1 has
a 600 gallon per mix capacity).

Tr. at 579.

Plant 1 and NIROP suffer from layout and design defects. The
aerial photos show how the Plant 1 and NIROP buildings are

18

Under the replacement cost methodology, a building of
full, 100% utility is reconstructed. Thus, there theoretically
would be no functional obsolescence because the building is valued
as if it had full, 100% utility.
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dispersed over a large geographic area. See Hercules Exhibit 26A,
pp. 7-10.

The building layout is the result of a building by

building expansion over many years, rather than an integrated
design such as found at Bacchus West.
Mr.

Shoup made

obsolescence

with

the

respect

following
to

Plant

observation
1

and

of

functional

reiterated

these

observations with respect to NIROP:
Functional Obsolescence: Functional obsolescence of Plant 1 is best pointed out by the
construction of Bacchus West. This facility
is fully automated in the mixing and castings
operations. Operations are controlled in one
location versus control houses for each operation in Plant 1 and NIROP. Dry ingredient
materials are conveyed via the haulageway# and
the tramway moves equipment and materials for
production.
Both systems are controlled
remotely while, in Plant 1, these operations
are manual and require personnel to move
equipment, dry ingredients, and products.
Additional differences are type of construction: concrete, steel and metal versus heavy
mill timber, or mill timber and concrete.
Most buildings, including control houses, are
bunkered in Plant 1 and not in Bacchus West.
The most important aspect pointing out
functional obsolescence is that Plant 1 has
963,875 square feet in 348 buildings and had a
propellant capacity of three hundred thousand
pounds (300,000#) per month contrasted to
Bacchus West - 466,989 square feet in 51
buildings producing a maximum capacity of two
million pounds (2,000,000#) per month.
Hercules Exhibit 26A, pp. 27-28.
Discussion.

The record demonstrates that Plant 1 and NIROP

suffer from functional obsolescence far in excess of the 5%
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assigned by Mr. Kent.

The average age of the Plant 1 and NIROP

structures is 27 years.

Hercules Exhibit 26A, p. 24.

These

buildings have a greatly diminished functional utility due to old
and predated design, unfavorable building layout, diminished size
and capacities, etc.

Operations are carried out manually as

opposed to automatically.
The best evidence of the functional obsolescence at Plant 1 is
the comparison to Bacchus West by Mr. Shoup.

Plant 1 has roughly

twice the square footage of Bacchus West, yet only has a production
capacity of 300,000 lbs of propellant per month as compared to
2,000,000 lbs. per month at Bacchus West, i.e., 15% of the capacity
of Bacchus West.

Tr. 364-65; Hercules Exhibit 26A, pp. 27-28.

However, there are 348 buildings in Plant 1 and only 51 buildings
at Bacchus West. Plant 1 is an out-dated, technologically obsolete
facility.

That is why Bacchus West was built; so that Hercules

could have a state of the art production facility.

Plant 1 and

NIROP have a greatly diminished functional capacity, far greater
than 5%.
Mr. Kent attempts to explain away any functional obsolescence
by arguing that he used replacement costs to value Plant 1 and
NIROP. Because replacement cost theoretically presumes full, 100%
utility, there should be no functional obsolescence.

While the

premise is correct, Mr. Kent's assumptions and application fly in
the face of the underlying valuation methodology.
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The record

establishes that at full capacity, Plant 1 can only produce 15% of
the Bacchus West capacity.

Tr. 364-65.

Assuming Plant 1 is at

full capacity, then the replacement cost (the cost to construct a
facility with similar utility) would be 15% of the cost of Bacchus
West.

However, Mr. Kent assigned a replacement cost to Plant 1

which is approximately 47% of the value assigned to Bacchus West.
In other words, Mr. Kent valued Plant 1 at almost one-half the
value of Bacchus West when Plant 1 only has 15% of the utility of
Bacchus West.

Based on Mr. Kent's rationale

(i.e., by using

replacement costs, Plant 1 has 100% capacity), Plant 1 should be
able to produce 47% of the capacity of Bacchus West; i.e.,
approximately one million pounds of propellant per month.

If Mr.

Kent is going to use replacement costs, then the cost of Plant 1
should be 15% of the cost assigned to Bacchus West (i.e., at full
capacity Plant 1 produces 15% of the capacity produced by Bacchus
West) . Alternatively, if Mr. Kent is going to value Plant 1 at 47%
of the cost of Bacchus West, then Mr. Kent must account for the
diminished functional capacity of Plant 1 to only produce 15% of
Bacchus West due to its antiquated design, building sizes, layout
and technology deficiencies.
The reduction

for functional

obsolescence

greater than the 5% assigned by Mr. Kent.

should be far

Mr. Kent's functional

obsolescence assignment is unsupported by the record.
arbitrary.
81151
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Mr. Shoup determined an accrued depreciation factor
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(physical deterioration,

functional

obsolescence

and

economic

obsolescence) for Plant 1 of 89% and 78% for NIROP. Based upon the
record, these accrued depreciation factors properly reflect the
reduced value of these plants due to economic and functional
obsolescence.
III. THE VALUE OF THE UNDERLYING LAND WAS NOT AT ISSUE BEFORE
THE COMMISSION
The 1990 Notice of Property Valuation and Tax Change sent to
Hercules for the subject property provided separate assessments for
Hercules' land and real property improvements. Hercules' appealed
to the Board the assessed value of its real property improvements;
however, Hercules did not contest the assessed value for its real
property. The Board upheld the County assessment of both the land
and real property improvements.
Hercules appealed the Board's Decision with respect to the
assessed value of real property improvements, but again did not
contest the assessed value for the underlying land.19
Because the value of the land was not being contested by
Hercules, this value was not at issue before the Commission.

The

Commission erred in changing the value of the land from that
initially assessed by the County.

The County's assessment is

afforded a presumption of correctness and that value should not be

19

In fact, Hercules dismissed the appeal with respect to
all parcels without real property improvements because Hercules was
not contesting the assessed value of underlying land.
81151
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altered when a taxpayer only contests the separate assessment of
real property improvements attached to that land.
CONCLUSION
Based on the foregoing, Hercules respectfully requests the
Court to, first, reverse the Commission's Decision as to the fair
market value of Hercules' property, and remand this proceeding to
the Commission

for a determination

of

fair market value as

supported by a preponderance of the evidence with appropriate
directions to the Commission that no presumptions should be granted
with respect to either parties' evidence on value.
Second,
functional

find
and

that

economic

the

Commission's

obsolescence

is

Decision
not

respecting

supported

by

substantial evidence in the record, and accordingly, remand this
proceeding to the Commission for a determination that the accrued
depreciation reduction (to account for physical deterioration and
functional and economic obsolescence) should be 44% for Bacchus
West; 78% for NIROP; 56% for Plant 3 and 89% for Plant 1.
Alternatively, remand this proceeding to the Commission for the
purpose of finding the proper accrued depreciation reduction which
should be substantially greater than the reduction adopted by the
Commission.
Third, reverse the Commission's' Decision as to the fair
market value of Hercules' land and remand this case back to the

81151
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Commission

for a reinstatement

of the land value

assessed by the County.
DATED this 15th day of November, 1993.

KEITH E. TAYLOR
KENT W. WINTERHOLLER
RICHARD M. MARSH
PARSONS BEHLE & LATIMER
Attorneys for Petitioner
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originally

CERTIFICATE OF SERVICE
I hereby certify that on this 15th day of November, 1993,
I caused to be mailed, first class, postage prepaid, true and
correct copies of the foregoing BRIEF OF PETITIONER, to:
Office of Utah Attorney General
Attn: Brian J. Tarbet, Division Chief
236 State Capitol Building
Salt Lake City, Utah 84134
Val Oveson, Chairman
Utah State Tax Commission
Heber M. Wells Building
Salt Lake City, Utah 84134
Bill Thomas Peters
Special Deputy
Salt Lake County Attorney
Attorney for Salt Lake County
and Salt Lake County Board of Equalization
310 South Main Street, #1100
Salt Lake City, Utah 84101

(/?; CJU*JL%-

81151

39

4U^L

APPENDIX A

81151

BEFORE THE UTAH STATE TAX COMMISSION

HERCULES, I N C . ,

)

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND FINAL DECISION

Petitioner,
v.
COUNTY BOARD OF EQUALIZATION
OF SALT LAKE COUNTY,
STATE OF UTAH,

Appeal Nos. 91-0603 to
91-0678
Serial Nos. See Attached

Respondent.

)
STATEMENT OF CASE

This matter came before the Utah State Tax Commission for
a formal hearing beginning May 19, 1992 and concluding on May 28,
1992.

Paul

F.

Iwasaki,

Presiding

Officer,

Joe

B. Pacheco,

Commissioner, and S. Blaine Willes, Commissioner, heard the matter
for and on behalf of the Commission.

Present and representing the

Petitioner were Kent W. Winterholler and Maxwell A. Miller of
Parsons, Behle & Latimer.

Present and representing the Respondent

were Bill Thomas Peters, Special Deputy Salt Lake County Attorney
and Mary Bllen Sloan, Deputy Salt Lake County Attorney.
Based upon the evidence and testimony presented at the
hearing, the Tax Commission hereby makes its:
FINDINGS OF FACT
1.

The tax in question is property tax.

2.

The lien date in question is January 1, 1990.

3.

The subject property consists of six parcels of land

and improvements thereon owned by the Petitioner and located in
Salt Lake County.

Appeal Nos. 91-0603 to 91-0678

4.

The Petitioner is a producer of various products and

operates a number of major plants throughout the United States. At
its facilities in Salt Lake County, the Petitioner builds rocket
motors and manufactures carbon graphite fibers. The Bacchus Work's
property is comprised of four major plants: Plant 1; NIROP; Plant
3; and Bacchus West.
5.
Assessor's

For the lien date in question, the Salt Lake County

Office

$211,397,230.

originally

valued

the

subject

property at

The Petitioner appealed that determination to the

Salt Lake County Board of Equalization which, after a hearing,
sustained that value.
6.

The Petitioner filed its appeal to this body on or

about March 29, 1991.
7. Both parties utilized a Reproduction/Replacement Cost
New Less Depreciation ("RCNLD") approach to determine the market
value of the subject property.
8.

The Petitioner's valuation witness, Paul Shupe,

utilized the following methodologies in arriving at his estimate of
value:
(a)

Plant 1:
Mr. Shupe examined 25 buildings and used those

buildings for pricing models for other buildings that
were either identical or so similar that adjustments
could easily be made.
-2-

Mr. Shupe then priced those
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buildings

using Marshall

guide

each

to

constructed
and

Swift

building's

Valuation Service as a

cost.

On

those

buildings

since 1985, Mr. Shupe used historical cost

then made adjustments

for

time and any

additional

costs as provided by the Petitioner.
(b)

NIROP:
M r . Shupe followed the same methodology as used

in appraising Plant I.
(c)

Plant 3:
Mr. Shupe priced the buildings using Marshall

Swift

Valuation

Service

as

a

guide

to determine

each

buildings cost.
(d)

Bacchus West:
With the exception of nine buildings where Mr.

Shupe used the Marshall Swift Service, Mr. Shupe used the
historical costs provided by the Petitioner and then made
adjustments to those costs by deducting costs for those
amounts he determined to be in excess of those listed by
the Marshall Swift Service for items such as foundation
costs, electrical systems costs, and plumbing costs. Mr.
Shupe testified that, in his opinion, amounts in excess
of

the Marshall

Swift

guidelines

represented

personal

property costs and therefore should not be included in
the determination of value for the real property. •

-3-
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9.

Mr. Shupe determined the Replacement Cost New ("RCN")

for each plant, including yard and outside as follows:

11.

(a)

Plant 1

=

$ 50,998,223

(b)

NIROP

=

$ 22,292,733

(c)

Plant 3

-

$ 19,806,006

(d)

Bacchus W e s t

»

$ 38.292.223

TOTAL

»

$131.389.185

Mr. Shupe, a p p l y i n g

the formula of

effective age

over economic life to determine the amount of depreciation,

found

the percentage of depreciation for each plant to be as follows:

12.
subject

(a)

Plant 1:

40/45

=*

89%

(b)

NIROP:

35/45

=

78%

(c)

Plant 3:

25/45

=

56%

(d)

Bacchus W e s t :

20/45

=

44%

Based upon such depreciation, Mr. Shupe valued the

property

at

$45,500,000

which

includes

a

land value of

$4,805,000.
13.
an acre.

Mr. Shupe determined the land value should be $4,000

This was based upon the county's original land value of

approximately $4,100 per acre and his discussions with other real
estate brokers and appraisers.
the

land

value

as

previously

From those discussions he concluded
determined

equitable.

-4-

by

the

county

to

be
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14. To determine the effective age# Mr. Shupe considered
such factors as physical depreciation, utilization, and functional
and external obsolescence.

Each factor was then combined with the

others to arrive at a lump-sum figure of accrued depreciation.
With no differentiation or segregation between those items.

Mr.

Shupe did not demonstrate within his appraisal the mathematics used
to conclude the reasons why the economic life and effective age
were as asserted for each property.
15.

In considering functional obsolescence, Mr. Shupe

examined the amount of rocket propellant manufactured

in each

facility per month in relation to the square footage of that
facility. The lower the ratio of propellant manufactured to square
footage, the greater the amount of functional obsolescence.

No

numerical amounts were assigned to this aspect of depreciation.
16.

In considering external or economic obsolescence,

Mr. Shupe attempted to determine what the demand for rockets and
rocket propellants would be in the future. He then determined that
demand for such products would decrease due to the perceived easing
of tensions between this country and the then communist countries.
No numerical amounts were assigned to this aspect of depreciation.
17.

In considering the lump-sum accrued depreciation,

Mr. Shupe compared the subject property with other facilities in
different areas of the country, none of which were engaged in the
same

business as the Petitioner.
-5-

From those comparisons, he
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arrived at a percentage which

he attributed

to the combined

economic and functional obsolescence and physical depreciation
which was factored into his determination of market value of the
subject property and concluded that this confirmed his analysis of
economic life and effective age.
18.

The Petitioner also presented an expert witness in

the field of economics, Dr. Robert Crawford, who testified that
from an economic standpoint, the "value" of the subject property
under the cost approach was $32,205,000 and under the income
approach

was

between

$50-65

million

depending

upon

the

capitalization rate used.
19. Dr. Crawford has expertise in economic theory but no
demonstrated expertise or training, nor is he certified, as a real
property appraiser.
20.

The Respondent's witness, Mr. Eddie J. Kent who is

a certified real property appraiser, also used the cost approach
("RCNLD") to determine
property.

the

fair market value

of the subject

In so doing, Mr. Kent arrived at a land value of

$16,550,000 based upon sales of comparable parcels of property.
21.
cost

new

for

Mr. Kent established a reproduction or replacement
the improvements,

using

whenever possible, the

Petitioner's actual reported costs for those improvements.
those

buildings

where

actual

costs

were

not

Petitioner used Marshall Swift Valuation figures.
-6-

For

available, the
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22.

Based upon the above, Mr. Kent determined the RCN

for each of the facilities which are summarized in Schedule 1. See
Schedule 1, Page 9.
23.

Mr. Kent also included in his appraisal as real

property improvements a tramway, haulageway and bridge located at
the Bacchus West facility.

The values were determined by Mr. Kent

to be $3,992,918, $3,581,321 and $1,367,447 respectively.
24. Mr. Kent made adjustments for physical depreciation
based upon a comparison of effective age to remaining economic life
of each of the structures, and also by referring to Marshall Swift
Depreciation Schedules

to arrive at the physical depreciation

percentages and figures for each facility as shown in Schedule 1.
25.

Mr.

Kent

made

adjustments

for

functional

obsolescence to Plant 1 and NIROP by using a replacement cost
analysis which,

in theory and when used properly, eliminates

functional problems. The percentage and amount of adjustments are
summarized in Schedule 1.
26. No adjustments for functional obsolescence to Plant
3 were made because, in the appraiser's opinion, the buildings were
typical manufacturing buildings and could be adapted for alternate
use.
27.

No adjustments for functional obsolescence for

Bacchus West were made because those buildings were of recent

-7-
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construction

and,

in

the

appraiser's

opinion,

no

functional

obsolescence existed.
28.

The appraiser also made adjustments for economic

obsolescence and estimated that a 10% adjustment was necessary.
This opinion was based upon the Petitioner's appraisal experience
and his evaluation of the effect of ongoing peace negotiations and
the decreased threat by the Soviet Union and also based upon
examination of the Petitioner's construction documents and its
business

reports.

These

adjustments

are also

summarized

in

Schedule 1.
29.

After having made the above described adjustments,

Mr. Kent appraised the subject property at $183,000,000.
summary on Schedule 1.

-8-
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SUMMARY OF RESPONDENT'S APPRAISAL
SCHEDULE 1

RCN for Each
Facility

i

Adjustment for
Physical Depreciation

Adjustment for
Functional
Obsolescence

Adjustment for
External Obsolescence

Cost New Less
Depreciation

Cost New
Summary
Rounded

Plant 1

$51,532,298

15.8%

$8,168,963

5%

$2,576,615

10%

5,153,230

35,633,490

35,633.000

NTROP

32,181,178

16.8%

5,390,430

5%

1,609,059

10%

3,218,118

21,963,571

21,964,000

Plant 3

24.824,380

7.8%

1.926,506

0%

-O-

10%

2,482,438

20,415,436

20,415,000

Bacchus West

108.740.564

7.7%

8.380.614

0%

-0-

10%

10.874.056

89.485.894

89.500.000

$21.727.842

$167.498.391

$167,512,000

VO

'

$217,278,420
Land Value Estimate

$23,866,513

$4,185,674

16.055.000

Total Indicated Value of Subject Property

$183.567.000

Rounded

$183,P90,9pn
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CONCLUSIONS OF LAW
1.

The Tax Commission is required to oversee the just

administration of property taxes to ensure that property is valued
for tax purposes according to fair market value.

(Utah Code Ann.

§59-1-210(7).)
2.

The Petitioner has the burden of proof to establish

that the market value of the subject property is other than that as
determined by the Respondent.
3.

"Personal Property" includes: . . . (c) bridges. . .

(Utah Code Ann. §59-2-102(17).)
4. The cost method of appraisal in establishing the fair
market value

for the subject property

is an appropriate and

acceptable methodology in this case.
5. The testimony of Dr. Crawford who has no demonstrated
expertise or certification in the field of real property appraisal
is given no weight in determining the fair market value of the
subject property.
6. The determination of Mr. Shupe that foundation costs,
electrical costs, and plumbing costs in excess of those amounts
allocated by Marshall Swift Valuation Service represents personal
property is unpersuasive and erroneous. The Commission finds that
such items are parts of improvements to real property and are
legitimately

used

for

the

unique

improvements.
-10-

purposes

required

of such
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7.

The Commission finds Mr. Shupe's determination of

accrued depreciation is also unacceptable.
Commission

finds

that

Mr.

Shupe's

Specifically, the

measurement

of

economic

obsolescence by comparing the Petitioner's plant to other plants in
other industries in other parts of the country to be a an attempt
to draw conclusions from properties that are not comparable with
the subject property. The Tax Commission further finds Mr. Shupe's
lump-sum depreciation without distinguishing the factors that went
into that figure and their relative impact on the final figure is
unsatisfactory and unacceptable.
8.

The Tax Commission finds the appraisal submitted by

the Respondent to be superior to that submitted by the Petitioner
by a preponderance of the evidence, and the Respondent's final
estimate of value to be reasonable based upon accepted principles
of real property appraisal.

The haulageway and bridge included in

Mr. Kent's appraisal, however, as improvements to real property
should have been excluded from the appraisal because they are items
of personal property.
DECISION AND ORDER
Based upon the foregoing, the Tax Commission finds that
the fair market value of the subject property as of the lien date
January 1, 1990 to be $183,000,000, less the amounts attributable
to the tramway, haulageway and bridge located at Bacchus West. In
addition, a deduction of 10% from each of those items should be
-11-
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made to reflect the adjustment made for external obsolescence. The
Salt Lake County Auditor's office is ordered to adjust its records
in accordance with this decision.
DATED this

/^

It is so ordered.
Q/y^r^

day of

. 1993.

BY ORDER OF THE UTAH STATE TAX CO]

Chairman

fbJbL^WuJik
B. Pacheco
Commissioner

S. Blaine Willes
Commissioner

NOTICE: You have twenty (20) days after the date of the final
order to file a request for reconsideration or thirty (30) days
after the date of final order to file in Supreme Court a petition
for judicial review.
Utah Code Ann. §§63-46b-13i-H^7--\:£3-46b14(2) (a).
PfV9df91-O€03.1*l
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MAILING CERTIFICATE
I hereby certify that I mailed a copy of the foregoing
Decision to the following:
Hercules Incorporated
c/o Kent W. Winterholler
PARSONS, BEHLE & LATIMER
185 South State Street #700
Salt Lake City, UT 84147
Robert L. Yates
Salt Lake County Assessor
2001 South State Street, N2200
Salt Lake City, UT 84190
Mike Reed
Salt Lake County Auditor
2001 South State Street, N2200
Salt Lake City, UT 84190
Karl Hendrickson
Salt Lake County Attorney
2001 South State Street, N3600
Salt Lake City, UT 84190
Marc B. Johnson
Tax Administrator
2001 South State Street, N2200
Salt Lake City, UT 84190
Bill Thomas Peters
Special Deputy Attorney
310 South Main Street, Suite 1100
Salt Lake City, UT 84101
DATED this / ^ ^ d a y of
Qfc*£
1993.
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